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RY AN, Justice

11 The sole issue before us is whether reversible error
occurred when a trial judge sentenced Scott Alan Lehr to death
under a procedure that the Suprenme Court held unconstitutional in

Ring v. Arizona, 536 U S. 584 (2002) (Ring Il). Based on our



review of the record, we cannot conclude that the error in this
case was harn ess.

l.
12 In RRng I'l, the United States Suprene Court held that
Arizona s capital sentencing schene violated the right to a jury
trial guaranteed by the Sixth Amendnent to the United States
Constitution. ld. at 609. The Court declared that “[c]apita
def endants, no | ess than non-capital defendants . . . are entitled
to a jury determnation of any fact on which the |egislature
conditions an increase in their maxi num puni shnent.” Id. at 589.
The Court reversed our decisionin State v. Ring, 200 Ariz. 267, 25
P.3d 1139 (2001) (Ring 1), and remanded for further proceedings
consistent wwth its decision. Ring Il, 536 U S. at 609.
13 Followng the Suprene Court’s Ring |l decision, we
consolidated all death penalty cases in which this court had not
yet issued a direct appeal nmandate, including Lehr’s, to determ ne
whether Ring Il required this court to reverse or vacate the
defendants’ death sentences. State v. Ring, 396 Ariz. Adv. Rep.
23, 29-30, T 15 (Apr. 3, 2003) (Ring IlIl). In Ring Ill, we
concluded that we will examne a death sentence inposed under
Arizona’ s superseded capital sentencing statute for harnl ess error.
Id. at 35, T 54, 39, T 93, 41, 1 104.

14 I n Novenmber 1996, Lehr was convicted of three counts of
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first degree nurder, three counts of attenpted first degree nurder,
two counts of aggravated assault, seven counts of ki dnapping,
thirteen counts of sexual assault, one count of attenpted sexual
assault, four counts of sexual conduct with a mnor, and four
counts of sexual assault with a child under the age of fourteen
years. State v. Lehr, 201 Ariz. 509, 512, 1 1, 38 P.3d 1172, 1175
(2002). On mandatory appeal, we concluded that Lehr was denied his
constitutional rights under the Sixth and Fourteenth Anmendnents to
the United States Constitution when the trial court limted his
cross-exam nati on of DNA experts. Id. at 515, T 16, 519, ¢ 23,
520, ¢ 43, 38 P.3d at 1178, 1179, 1183. As a result, this court
reversed as to two of the nurder counts, one count of ki dnapping,
and four counts of sexual assault, because the convictions for
those counts rested |largely upon DNA evidence. Id. at 518-20, 91
35-43, 524, § 67, 38 P.3d at 1181-83, 1187. Lehr thus stands
convicted of and received the death penalty for one count of first
degree nmurder. See id. at 524, Y 66-67, 38 P.3d at 1186. He al so
stands convicted of the remaining thirty non-capital counts. 1d.
at 524, { 67, 38 P.3d at 1186.

15 The trial court found three aggravating factors in this
case: (1) “defendant has been convicted of another offense in the
United States for which under Arizona law a sentence of Ilife
i nprisonnment or death was inposable,” Ariz. Rev. Stat. (“ARS.")

8§ 13-703(F) (1) (2001); (2) “defendant was previously convicted of

-3-



a serious offense,” A RS 8 13-703(F)(2); and (3) *“defendant
commtted the offense in an especially heinous, cruel or depraved
manner,” AR S. 8§ 13-703(F)(6).1 I n our independent review and
rewei ghing, we found the evidence too speculative to support a
finding that the only hom cide for which Lehr stood convicted was
commtted in a heinous, cruel or depraved manner. Lehr, 201 Ariz.
at 523, ¢ 63, 38 P.3d at 1186. Wth respect to the F(1)
aggravator, the trial court based its determnation that this
aggravator existed on the two other hom cides of which Lehr was
convicted in the sane trial. 1d. at 522-23, T 60, 38 P.3d at 1185-
86. This court, having reversed those two hom ci de convictions,
nevert hel ess found that Lehr’ s remai ni ng convi ctions for ki dnappi ng
and sexual assault carried with them the possibility of a life
sentence, and therefore these convictions supported the F(1)
aggravat or. | d. This court also affirned the trial court’s
finding of the F(2) aggravator based on Lehr’s convictions for
three counts of attenpted first degree nmurder and two counts of
aggravated assault. Id. at 523, f 61, 38 P.3d at 1186.

16 Both the F(1) and F(2) aggravating factors fall outside
the Ring Il mandate. The Sixth Amendnent does not require a jury
to determine the existence of either the F(1) or the F(2)

aggravating factors. Rng Ill, 396 Ariz. Adv. Rep. at 35, { 55.

! Arizona Revised Statutes section 13-703 was anmended by 2002
Ariz. Sess. Laws, 5th Spec. Sess., Ch. 1, § 1.
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17 But this does not end our inquiry. W nust al so consider
whet her reversible error occurred wwth respect to the mtigating
circunstances. 1d. at 39, § 93. The trial court found, and this
court affirnmed, that Lehr failed to prove any statutory mtigating
ci rcunst ances by a preponderance of the evidence. Lehr, 201 Ariz.
at 523, § 64, 38 P.3d at 1186. The trial court found the foll ow ng
non-statutory mtigating factors proven by a preponderance of the
evi dence: “defendant was a good father to his children, a good
husband to his wife, and a good son to his nother; he had no prior
record of crimnal behavior or accusations of viol ence of any ki nd;
and he had been a nodel prisoner while in custody.” 1d. at 523, 1
65, 38 P.3d at 1186. However, there was additional non-statutory
mtigating evidence presented by Lehr that the trial court either
deci ded was not mtigating or was not proven by a preponderance of
the evidence. 1d. at 523, § 64, 38 P.3d at 1186. This evidence
i ncluded that inposition of the death penalty would harm Lehr’s

famly, and that Lehr |acked “good chil dhood nale role nodels.”

| d.
18 Al t hough bot h remai ni ng aggravating circunstances inthis
case fall outside the Ring Il mandate, we cannot conclude that no

reasonabl e probability exists that a jury would not have inposed
the death penalty. Wth the reversal of two of the nurder
convictions, the sentencing calculus in this case has changed. As

a practical matter, we believe juries will accord greater weight to
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an F(1) aggravator based on other hom ci des as opposed to an F(1)
aggravat or based on ki dnappi ng and sexual assault. Moreover, we
cannot say that no reasonable jury would not accept the non-
statutory mtigating factors rejected by the trial judge,
particularly in light of the single murder for which Lehr now
stands convicted. As such, it is inpossible for us to say just how
a jury my have balanced the aggravating and mtigating
circunstances in this case.

19 To find the error inthis case harmless, this court would
have to determine that if a jury had made the sentencing
determ nation, and if that jury had been presented with a single
mur der convi ction rather than three, and if it had considered only
the F(1) and F(2) aggravators rather than also an F(6) aggravator,
and if it had considered the F(1) aggravator on the basis of
ki dnapping and sexual assault <charges rather than nultiple
hom cides, that jury would have found that the mtigating
circunstances were not “sufficiently substantial to call for
l eniency.” AR S. 8 13-703(E). Under these circunstances, we hol d
that finding the error in this case to be harnless is too
specul ati ve.

7110 For the above reasons, we cannot conclude beyond a
reasonabl e doubt that had a jury considered the aggravating and
mtigating circunstances presented in this case it would have
reached the sanme conclusion as the trial judge or this court.

Accordingly, we vacate Lehr's death sentence and remand for



resentencing under revised A RS sections 13-703 and -703.01

(Supp. 2002).

M chael D. Ryan, Justice

CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

Jones, C.J., concurring in part, dissenting in part:

111 | concur intheresult, but | dissent fromthe mgjority’s
conclusion that harmless error analysis is appropriate where
sentencing determnations are made by the trial judge in the

absence of the jury. The right to trial by an inpartial jury is

fundanmental. The sentencing phase is, of itself, alife or death
matter. Where a judge, not a jury, determnes all questions
pertaining to sentencing, | believe a violation of the Sixth

Amendnent to the Constitution of the United States has occurred.
In the aftermath of the Supreme Court’s decision in R ng V.
Arizona, 536 U.S. 584, 122 S. . 2428 (2002)(Ring Il), the absence
of the jury in the sentencing phase of a capital trial necessarily
amounts to structural error. | would remand the case of

resentenci ng, sinply on the basis of the Sixth Arendnent vi ol ati on.
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See State v. Ring, 396 Ariz. Adv. Rep. 23, 41-42, 1 105-115 (Apr.
3, 2003)(Feldman J., concurring in part, dissenting in part)(Ri ng
L),

Charl es E. Jones, Chief Justice



